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V.

SYSTEMIC CRITIQUE AND TRANSFORMATION*

MICHAEL WHITE: I have the pleasure of introducing the next three panelists.
The first person I am going to introduce is Ned Loughran.
Presently, Mr. Loughran is the Director of the Juvenile Justice Programs for the
Robert F. Kennedy Memorial. Ned served as Commissioner of the Massachusetts
Department of Youth Services from 1985 to 1993. Prior to that, Ned served for
more than five years as the Department's Deputy Commissioner. Before coming to
Massachusetts in 1980, Ned spent 10 years with the New York State Division of
Youth. Ned and I worked together for probably about 10 to 12 years in
Massachusetts, he ran the state side while I ran secure treatment facilities for
juveniles, basically violent offenders.
Without further ado, I would like to introduce Ned Loughran.

EDWARD J. LOUGHRAN

Thank you, Mike. We haven't had a definition of "detention" yet although we
have been talking about this topic since we started early this morning. Therefore, I
thought I would offer a definition of detention. The National Juvenile Detention
Association, which is an organization that is approximately 25 years old and works
with detention personnel throughout the country, convened a subcommittee over
the last couple of years. One of their tasks was to come up with the definition of
"pretrial detention." Here is their definition:1
Juvenile detention is the temporary and safe custody of juveniles who are
accused of conduct subject to the jurisdiction of the court who require a
restricted environment for their own or the community's protection while
pending legal action.
Further, juvenile detention provides a wide range of helpful services that
support the juvenile's physical, emotional, and social development.
Helpful services minimally include: education, visitation, communication,
counseling, continuous supervision, medical and health care services, nutrition,
recreation, and reading.
* The participants and Law Review made editorial changes to the transcripts for continuity and clarity.
1. Earl Dunlap & David Roush, Juvenile Detention as Process and Place. Spring 1995 Juv & Fmi CT.
J. 3, 16.
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Juvenile detention includes or provides for a system of clinical observation and
assessment that compliments the helpful services and report findings. 2
If my child got into trouble, that's the kind of place I would want my son or
daughter to go to, wouldn't you? Unfortunately the reality is, as recently
demonstrated by the congressionally-mandated conditions of confinement study
that the Office of Juvenile Justice and Delinquency Prevention conducted from
1991 to 1993, published in 1994, as well as individual reports from the Justice
Department's investigations of juvenile detention facilities, that the system has
fallen far from the goal of that basic definition.
I would like to read the excerpts of a recently released report by the Civil Rights
Division of the United States Department of Justice after an investigation sparked
by complaints from parents, residents, and some courageous staff, into abuses and
practices at the Wayne County, Michigan Juvenile Detention Facility.3 One of the
findings was:
Has severe operational, management staffing, and programming deficiencies,
failure to properly discipline employees, found to have abused juveniles, and
failure to adequately investigate allegations of abuse, fails to protect its
residents from physical abuse and other inappropriate behavior by staff."
During the past few years, there have been ongoing incidents of physical
abuse of juveniles by staff members. Some staff who have documented
instances of abuse, some for serious and repeated offenses have been
terminated, reinstated, and continue to work with youth at the facility.5
Overuse and misuse of force, misuse of isolation: Many of the staff do not
practice safe physical restraint techniques. In one of the three applications of
restraints observed during our on-site tour, a youth was rushed, taken down,
and then carried by four staff members with his head bobbing dangerously
close to the floor.'

2.

Id.

3.

CIVIL RIGHTS DIVISION, U.S. DEP'T OF JUSTICE, NOTICE OF FINDINGS OF INVESTIGATION, WAYNE

COUNTY JUVENILE DETENTION FACILITY

(1994) [hereinafter

4.

NOTICE OF FINDINGS, supra note 3, at 3.

5.

NOTICE OF FINDINGS, supra note 3, at 3.
NOTICE OF FINDINGS, supra note 3, at 3.

6.

NOTICE OF FINDINGS].
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In addition, many youths allege that staff are unduly aggressive: throwing
them into rooms, banging them into walls, and otherwise physically misusing
confirm that staff
force on them. A review of the abuse investigation reports
7
at times use inappropriate physical force on youths.
Inadequate staffing: This facility is severely understaffed. It is not unusual for
one staff to supervise 18 to 20 youths. Additionally, there are only two
counselors for the entire facility. The two counselors are completely
overwhelmed by the scope of their responsibilities. Such staffing is completely
inadequate to properly supervise and care for the juveniles housed in this
facility. The facility unduly relies on overtime to cover the direct-care shifts.'
Deficient intake process: The intake process at the facility is inadequate, and
fails to ensure that professionals obtain sufficient information to keep juveniles
safe. The facility fails to adequately screen youths at intake for possible
placement in nonsecure alternative programs. A risk assessment is
administered to allegedly low-risk girls only after their admission to the
facility. Additionally, the intake staff questions the youths in the hallway of
the facility within listening range of other persons.
The deficiency list continued: inadequate supervision, inadequate training of
staff, inadequate documentation, inadequate classification of juveniles, severe
overcrowding, inadequate education, and more.10
I am pleased to report that the Justice Department investigation led to changes
in this particular facility. You wonder, "How do facilities like Wayne County get
to this level of deterioration?"
This facility has been overcrowded for years. In fact, when the Office for
Juvenile Justice and Delinquency Prevention (OJJDP) conducted the Conditions of
Confinement Study, overcrowding was identified as the root cause of so many of
the other deficiencies that are seen in programs around the country.
Overcrowding leads to the deterioration of many of the standards of quality
care, such as physical and mental health care, safety and security, and educational
services in the facility. But overcrowding, and its effect on the quality of life in the

7. NOTICE OF FINDINGS, supra note 3, at 4.
8. NOTICE OF FINDINGS, supra note 3, at 4-5.
9. NOTICE OF FINDINGS, supra note 3, at 6.
10. NOTICE OF FINDINGS, supra note 3, at 7-14.
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detention center, is really a symptom, not the problem itself.
The problem has been identified by researchers and commentators on juvenile
detention as confusion over the function of juvenile pretrial detention. It has been
used as a catchall. That is why you have a youth confined for murder rubbing
shoulders with a youth detained for armed robbery, alongside a youth who is there
for breaking and entering, next to a youth locked up for not going to school.
Juvenile pretrial detention has been asked to be all things to all segments of the
system. It has been a convenient alternative for the youth before the court when
both the social agencies that have been working with the youth, and the youth's
parents are no longer going to take any responsibility for the youth's care and
supervision.
During one of this morning's presentations, we learned that preventive detention
permits a judge to remand a youth to pretrial custody if he or she thinks the youth
will commit another crime before the current offense is adjudicated. This
"preventive detention" as a practice was upheld by the United States Supreme
Court in Schall v. Martin."
Chief Justice Rehnquist, an Associate Justice when he wrote the majority
opinion in Schall, reasoned that children are always is some form of custody,
namely parental custody. Then Justice Rehnquist made a quantum leap from
parental custody to the custody that the state provides in order to justify coercive
preventive detention. This decision has contributed to the increase of preventive
detention throughout the country.
The confusion over the definition of detention also manifests itself when pretrial
detention is utilized for therapeutic reasons in order to diagnose, observe, and even
begin the treatment or rehabilitation of the juvenile. In Massachusetts, Judges
invoke a provision of the juvenile law commonly called a "68A"' 2 to confine the
youth to a Department of Youth Services (DYS) detention facility for diagnostic
observation to aid the court in making a disposition if the youth is ultimately
adjudicated delinquent. It is usually not used for a very serious offense. This
statute is routinely invoked for youths charged with minor offenses, most often for
youths regarded as falling through the cracks between the mental health/social
services systems and the juvenile justice system.
Massachusetts is one of the few states that permits juveniles, as well as their
parents or guardians, to "post bail" in lieu of confinement. 18 This is one of its

11. 467 U.S. 253 (1984).
12. MASS. ANN. LAWS ch. 119, § 68A (Law. Co-op. 1975).
13. Id. § 68.
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progressive features. The law succinctly states that juveniles should be admitted to
bail as adults are. Because no criteria exist to guide judges in setting bail, reasons
other than guaranteeing appearance in court often underlie the bail decision.
The statute gives the Department of Youth Services, and not the counties, the
responsibility to operate pretrial detention facilities similar to the District of
Columbia's system. In addition, the statute specifies the use of foster care, shelter
care, or secure detention, but is silent on the use of nonsecure alternatives. DYS
must accept youths the sheriff delivers with a mittimus or court order.1 '
During the 1980s, we noticed a tremendous increase in juveniles entering the
pretrial detention system in Massachusetts. In the early 1980s, the juvenile crime
rate was actually declining in Massachusetts; the increase did not occur until 1988.
The resources for pretrial detention were taken off the top before funds could even
be allocated to deal with the youths who were committed to the agency for
rehabilitation. We termed it "the alligator that was eating all the resources in the
swamp." Out of a $52 million budget, nearly S15 million was expended annually
on pretrial detention. The only way we could manage it was either to overcrowd
the facilities or to release a newly committed youth to the community before that
youth was completely assessed and ready for the appropriate commitment
placement. Obviously, youths forced home prematurely would routinely commit
another offense and begin the cycle all over again. In 1983, we conducted a study
of juvenile court pretrial detention practices in Massachusetts in order to
determine the extent to which the courts were misusing the bail statute to
inappropriately detain youths.15
The findings that emerged from this study in some ways confirmed and in other
ways confounded the expectations of the Department. Among the more significant
facts found in this data are the following:
- Sixty-eight percent of the delinquents held in pretrial detention are released
after trial. The remainder are committed.
- The offense for which the detained child is charged does not predict what
will happen after trial. Detainees charged with crimes against property are
committed to DYS at the same rate as those charged with crimes against a
person.
- Thirty-five percent of the youths are held on bail of one hundred dollars or
14. Id. § 68B.
15.

MASSACHUSETTS

DEPARTMENT OF

YOUTH SERVICES,

PRETRIAL DETENTION

OF JUVENILES IN

MASSACHUSETTS: A PROFILE OF CHILDREN DETAINED DURING A SIX-NONTH PERIOD (1983).
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less.
- Detainees with higher bail have greater likelihood of being committed to
DYS after trial.
- Of the 399 youngsters who were released after trial, 54 % had been detained
for more than 10 days. Twenty percent had been detained more than twenty
days.
We concluded from this study that judges were using pretrial detention for a
variety a reasons-some of which were inconsistent with Massachusetts laws
governing the use of pretrial confinement. Some youths were detained to ensure
that they would be available to the court at the time of trial. Others might
jeopardize public safety if they were released. Still others were without a safe
home environment and were thus detained, in part, for their own protection. Each
of these groups present a difficult problem to which the juvenile courts must
respond, often on short notice.
More than 30 years ago, the National Council on Crime and Delinquency
suggested that detention ought to be seen as a process, not as a place.16 Many of
the problems we are currently wrestling with in pretrial detention, such as
inappropriate confinements, overcrowding, and deteriorating conditions arise from
viewing detention as a place-a building, a physical plant-rather than as a
process.
This 30 year-old concept has been revived recently by Earl Dunlap and David
Rousch, who actually ran pretrial detention facilities and are now noted experts on
pretrial detention. 7 They concluded that while overcrowding is due to many
variables, it is primarily linked to an organizational view of detention as a place.
They say that systems that have successfully addressed the increases in juvenile
delinquency without overcrowding detention facilities are systems that view
detention as a process. From an organizational perspective, process moves juvenile
detention beyond the single building or entity and suggests a wide range of services
under the umbrella of detention.
Looking at detention as a process suggests some elements that should be
integrated into that process. First, a vigorous defense for juveniles in the Juvenile
Court is needed, both at the juvenile and the appellate level. For example, 57 % of
the youths in Ohio waive their right to trial. As a result of a federal suit, the DYS
16.

NATIONAL COUNCIL ON CRIME AND DELINQUENCY, STANDARDS AND GUIDES FOR THE DETENTION

(Sherwood Norman ed., 1961).
17. Dunlap & Roush, supra note 1.

OF CHILDREN AND YOUTH
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agency and the Ohio Public Defender Commission formed an alliance to provide
juveniles access to the appellate court process. When we view detention as a
process, not as a place, we recognize the need for affording juveniles a vigorous
defense in their cases.
Secondly, as I mentioned earlier, we should have bail for juveniles. And for the
states that have bail, there ought to be bail review for juveniles. In Massachusetts,
the exercise of a juvenile's right to a bail review hearing was incorporated into the
conditions of a consent decree as a means to curtail overcrowding in the
Commonwealth pretrial detention center.
Finally, we need to transfer the technology we have learned on the postcommitment side of juvenile justice to the pretrial detention side. The effectiveness
of the continuum of care model, which utilizes a variety of programs such as
Secure Facilities, Shelter Care, Group Homes, Outreach and Tracking, Day and
Evening Reporting, Treatment Centers, and Mentoring, has been demonstrated
throughout the country. In 1989, the use of this model to rehabilitate juvenile
offenders in Massachusetts led the National Council on Crime and Delinquency to
declare Massachusetts' juvenile correctional system the most efficient and cost
effective in the country.
One way to transfer the technology from juvenile correction to pretrial detention
is to introduce aggressive case management of the pretrial detainees. I advocate a
two-pronged case management approach for pretrial detainees. Management
through the continuum of services is needed, so that the youth who might initially
require secure detention placement can be removed to a community-based
alternative after a reassessment of his situation. Some states and counties are

beginning to employ this method. Youths show up for court and do not present a
public safety threat.

Secondly, aggressive management of the case before the court urges the
prosecutor, the defense counsel, and the judge to move the case in a timely
manner. Many states require a hearing within 15 days, but usually allow
continuances. Continuances are routinely requested and granted. This abusive
practice results in protracted stays in detention for the juvenile.
One of the best advocacy programs that Massachusetts offered the court was the
Juvenile Court Advocacy Project which was a legacy of the "Great Society."
Unfortunately, the program is no longer funded. Lawyers and paralegal case
managers were assigned to youths who had no other means of representation.
Often the paralegal case manager communicated with the court and the district
attorney's office in order to remind everyone that the youth was languishing in a
detention facility, thereby aggressively moving that case to a conclusion.
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Finally, seeing pretrial detention as a process rather than a place fosters the
practice of establishing criteria for a youth's admission. Many jurisdictions are
developing risk-assessment instruments in order to guide judges in the pretrial
detention decision. Adherence to a risk-classification system has three inherent
benefits: (1) overcrowding and its consequent abuses are reduced, (2) pretrial
detention has a better chance to become a positive, rather than the negative, and
sometimes destructive experience it has become, and (3) reduced use of pretrial
detention permits reinvestment of the resources saved into delinquency prevention
programs at the local level.
Thank you very much.
MR. WHITE: Thank you very much, Ned.
The next person I would like to introduce is Donna Wulkan. Her practice
includes special education law, family law, child abuse, neglect law, and probate
law. She serves as plaintiffs' co-counsel in Jerry M. v. District of Columbia 8 and
is an adjunct faculty member at Georgetown University Law Center wbiere she
teaches disability rights.
I won't go into everything else. I just remember Donna from a trip that we took
to Pittsburgh. Donna kind of searched me out. She said, "Look, I understand you
are going to look at some innovative programming, and I think it is my
responsibility to be there." She was there, so I know she really cares. In her
involvement with Jerry M. she has been trying to do her best for the kids.

DONNA WULKAN
Thank you, Mike. I am happy to be here speaking with you today and

particularly on this subject. It does my heart wonders to see all of you interested in
preventing the detention of children. I only hope that this can be the core of a
group of people that really will do something and advocate for these children. That
is just my pitch and now I will start.
I was talking to Dr. Chambers before and I was trying to figure out realistically
how I was going to cover Jerry M. in 15 minutes. Jerry M. has been in existence

for 10 years, probably was in conception before 10 years, and I have been involved
with it for 10 years. With only fifteen minutes for Jerry M., I'm going to talk
really fast. We will see where we can get.
18. Jerry M. v. District of Columbia, C.A. 1519-85 (D.C. Super Ct. 1985).

SYSTEMIC CRITIQUE AND TRANSFORMATION

For those of you who may not know what Jerry M. is, it is the class action suit
that was filed in 1985 on behalf of all of the children in the District of Columbia
who are either pending trial or disposition in the District of Columbia; that is,
detained children, committed children, or both.
The history of action regarding the juvenile facilities and confinement of
children actually started long before Jerry M. It started in 1970 when Judge
Harold Greene, who was then in the Superior Court of the District of Columbia
and is now in the United States District Court for the District of Columbia, issued
an order in the case of In re Savoy"9 declaring the Receiving Home for Children
unsuitable for children and forbade future detention of any children there. The
Receiving Home was one of our secure facilities in Northeast Washington, with a
capacity of 38 children. When we were trying to get it closed, there were times
when there were 70 children housed there.
Subsequently, in 1978, then Superior Court Judge Gladys Kessler ordered an
investigation into the two Laurel, Maryland facilities, which at that time were Oak
Hill and Cedar Knoll. The purpose of that investigation was to look at the scope of
what was happening at the institutions and their conditions. Judge Kessler issued a
far-ranging order which, unfortunately, the District of Columbia Court of Appeals
reversed, holding that she had exceeded her authority. As a result, no significant
progress had been made to improve these facilities.
Finally, Jerry M. was filed in 1985, and there were extensive negotiations
between the parties. The case never actually came to trial because the District of
Columbia entered into a consent decree with the plaintiffs, and that consent decree
was approved July 24, 1986. Since then there has been a very tumultuous history
of compliance with the consent decree.
Judge Ricardo Urbina was the first judge in Jerry M., holding the case from
1985, when it was filed, until 1994, when he moved over to the U.S. District Court
for the District of Columbia. The case is now with Judge Richard Levie in
Superior Court.
Judge Urbina characterized the case in various orders he issued over an eightyear period. For example, Memorandum Order "J" states that compliance with
the decree has been derelict and unconscionable, and the defendants have been
disobedient. Judge Urbina used such words to describe compliance all the way
down the line.
The consent decree is multifaceted; it has several pieces to it. I am going to
19. In re Savoy, 101 Daily Wash. L. Reptr. 317, 319 (D.C. Super. Ct. Feb. 20. 1973) (holding the
Receiving Home not a suitable place of detention and that it "would not measure up to statutory standards").
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quickly go through some of the provisions for those of you who are not familiar
with the consent decree. It acknowledges the right of juveniles to be housed in the
least restrictive setting, consistent with the protection of the public, and the right
to be free from prolonged pretrial confinement.
The consent decree created a panel of three experts to design a continuum of
community-based alternatives to secure confinement and also ordered the closure
of Cedar Knoll, the most dilapidated facility, by December 1, 1987. Cedar Knoll
closed six years later in 1993.
For those children who would remain in secure confinement, the decree
promised several things: improved staff discipline and training; adequate staff
coverage; individual treatment programs including recreation, mental health,
vocational and special education; protection against physical abuse and arbitrary
discipline; protection against improper use of restraints; improved and safer living
conditions; adequate medical care; access to family members and legal counsel;
and a handbook of rights.
The plaintiffs first sought to enforce the decree in 1988, and there have been
continual motions before the court regarding compliance with the decree. In fact,
Judge Urbina, who had the case for the longest period of time, had nearly
exhausted the alphabet in labeling his remedial orders.
We started with Memorandum Order "A," and when Judge Urbina left for
District Court, he ended with Memorandum Order "R." Judge Richard Levie has
taken up the case, and we have now new Orders "1," "2," and "3." Judge Levie
has decided to use numbers because he is running out of letters.
There have been orders to remedy violations of the consent decree in medical
care, education, environmental issues, physical abuse, lack of programming, and
overcrowding, to name a few. We have gone into court on Temporary Restraining
Orders (TROs) because of sweltering conditions. It seems that these issues have a
life of their own. We have been in court on TROs in terms of temperature control,
and we are back in court again, years later, essentially on a motion for contempt
on temperature controls.
We have been in court on things as vile as infestation of vermin at the
institution. We have had several successful suicides. We have been in court on
suicide prevention remedies. We have been in to increase staffing. We have been in
to establish the community-based continuum that had not been established. We
have been in on medical care. We have been in on special education as well as
regular education.
There is virtually no area of the consent decree in which we have not had to
enforce compliance, resulting in various remedial measures that have been ordered
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by the court. First, there has been a mediation process that involves extensive
mediation of every issue in this case. In fact, the court monitor is a nationally
recognized mediator, and he has used his mediation skills to try to work out a
number of these issues. Nonetheless, we have been in court on civil contempt a
dozen times, each time resulting in a successful contempt finding. As a result of
the civil contempt findings, the monitor has in several areas been categorized and
changed from a monitoring position to a special master position. For those of you
who don't know, a special master has independent authority to act without going
through the administrative agency. The special master is essentially an arm of the
court.

In 1990, the special master investigated the physical abuse, which Mr.
Loughran explained is prevalent in these institutions. The District of Columbia has
every one of the conditions that Mr. Loughran cited to you in his presentation. We
have had excessive physical abuse of children, and we are back in court again on a
motion for contempt because of this physical abuse. There was a lengthy hearing
on the physical abuse issue in 1990 and the special master made findings.
In 1989, the monitor was made a special master in the area of suicide prevention
and also a special master to oversee the implementation of the continuum of care.
In 1994, the plaintiffs and Judge Urbina were particularly concerned with the
overcrowding situation. Cedar Knoll, housing 200 to 300 children, closed on June
1, 1993 after Congress refused to appropriate any money for its continued
operation.
The Receiving Home, which was our institution in the District of Columbia on
Mount Olivet Road, closed as a detention facility in August, 1994. It is still used,
however, to house what we call "overnighters," which are those kids that are
temporarily confined overnight.2 0 There are no long-term detained or committed
children at the Receiving Home. Those children had to be moved out to Oak Hill.
The result was that Oak Hill, a facility that has a capacity of 150 children, was
overcrowded to such an extent that Judge Urbina felt that it was dangerous and he
imposed fines for overcrowding. The fines were first imposed in August, 1994 at
$500 a day for every child that was confined over the population cap of 188-that
is, 150 at Oak Hill and 38 at the Receiving Home.
Those fines doubled in October, 1994 to $1,000 a day. The fines amassed. The
District of Columbia had been paying the fines, totalling over SI million in 1994.
20. Since the presentation of these remarks, the Receiving Home %as decertified as a detention facility
in August, 1995, and prohibited from housing overnight detainees. The Receiving Home is no% closed for all
purposes.
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That $1 million is put into what we call the "Children's Trust," and is
administered by the monitor.
The funds in the Children's Trust are used to create what we consider to be
appropriate programs for the children that have not been created in the continuum
of services. I will talk in a few minutes, if I have some time, about what
alternatives we have created with the Order "Q" fines. In addition to these hefty
fines, there have also been threats of incarceration of various administrators. Still,
there has been a rather difficult history of compliance.
One of the major objectives of the consent decree was to establish a continuum
of care for children. That continuum of care was established by an independent
panel whose report was published in 1990 and was embodied in what is called
Memorandum Order "B."
Memorandum Order "B" established an entire continuum of care that was
community-based for those children that did not need to be confined, children both
detained and committed. The District has not established programs pursuant to
that continuum of care for children and parents from substance abusing families,
special therapeutic group homes for drug-abusing children, community-based
vocational programs, and some staff-secure homes as well.
There have been further fines that have been instituted in Memorandum Order
"E." Most of you who practice in the area know that there are limited communitybased alternatives. There is a capacity of about 88 youths in shelter homes and
about 46 in group homes, and those are usually full.
We have a judge imposing fines for those children who are placed in
community-based facilities, but because there is no room in the community-based
facilities, the children are detained at the institution. When the children are
detained at the institution pending available space in the community, there are
fines that are imposed as well. Often there are waiting lists, both for shelter home
and group homes.
I can give you a little bit of data I conveniently picked up last year around
December, 1994. At that time there were 203 confined juveniles at Oak Hill. The
capacity was 188, leaving the institution at 15 over capacity and a fine for the day
of $15,000. There were 255 kids in pretrial home detention; 150 kids in
community aftercare; 84 kids in residential placement; 112 children in pretrial
shelter houses; 46 kids in group homes; 8 kids in committed foster care; and no
kids in detention foster care.
The heaviest reliance has been on institutional confinement. The institutional
confinement that we presently have is Oak Hill. It is a maximum security facility
with a double fence and razor wire. We have children at Oak Hill who include
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what we call PINS boys, "persons in need of supervision," who are status
offenders. They are commingled with children who are committed for the most
violent crimes, such as rape and murder. There are boys as young as age 11 who
are confined and commingled in the same facility with violent offenders. Because
the Receiving Home was closed, there are girls both detained and committed at
Oak Hill. There are allegations that those girls have been sexually abused by staff
members. There also have been sexual incidents between residents, both the boys
and the girls. It is almost impossible to segregate the boys from the girls in the
kind of facility we have.
There are children who have been charged with unlawful use of a motor vehicle,
minor drug offenses, and property offenses, who are constantly commingled with
other, more violent offenders. There is also illegal commingling of both status
offenders and delinquents, and commingling of both detained and committed
children in one facility.
There is now a temporary modular facility which houses 40 children. The
facility at Oak Hill is antiquated. It was supposed to be renovated, and this
modular facility was to house the children while the renovations were taking place.
Because of the overpopulation, it essentially expanded and those beds were filled;
no renovations have taken place.
When we have overcrowding, children are confined in makeshift dormitories and
unventilated laundry rooms where the temperatures exceed 90 degrees. The
individual rooms are too hot during the winter, when the heat is on; others are
freezing cold, because some of the windows do not close. In the summer it is
oppressively hot. Last week, when it was 93 degrees, we registered temperatures in
the rooms in excess of 84 degrees.
Not only do the temperatures in the rooms exceed 84 degrees, but there has
been a pattern of lockdowns. 2' The lockdowns are usually due to staff shortages,
often because of the changes in shifts, and also due to punishment. Some of these
children remain locked down for long periods of time during the day-five, six,
even seven hours. Judge Levie recently issued an Order to stop the lockdowns
during periods where the temperature exceeds 80 degrees in a child's room.
There are also issues of medical care. There used to be an infirmary, but it has
been closed, and now there is medical care in a tiny clinical space.
The school has been overcrowded. There were double shifts to the point that
kids were going to school at night in order to get an education. That has been
21.

A "lockdown" is when a child is locked in his room with no activity for extended priods of time.
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stopped because of finances. Girls get their education on units, that is, where they
were living, rather than in an actual school facility. They do not go out during the
day. They also get meals on units to keep them from commingling. Vocational
programs are limited; some of the equipment is broken. The staff shortages are
such that we either have lockdowns or the District uses overtime to staff the
institution due to shortages.
You might ask me what the reasons are for noncompliance. Judge Urbina has
found in his Memorandum Orders, and I would agree, that the District is
unwilling to allocate the resources necessary to reform what needs to be reformed
in the juvenile justice system. The panel of experts in the 1990 report said the
same: the District was simply unwilling to allocate the resources. There have been
hiring freezes, reliance on overtime, and staff shortages. There have been a number
of issues that have created drains on resources that take away from the services
that would ordinarily go to children.
It is our belief that a short-term investment in community-based programs, such
as what Mr. Loughran was describing, would lead to long-term solutions. The old
statistics were that it took $40,000 a year to house a child at Oak Hill. I believe it
is probably closer to about $60,000 now, although I would need to check it with
somebody here. The nonresidential community program costs about $12,000, and
therapeutic foster care program costs about $15,000. Although there is a shortterm setup cost, the community programs, in the long-term, are cost-effective.
Secondly, Jerry M. has been costly litigation. It has been costly to the District
of Columbia in terms of monitoring expenses, fines, and attorneys' fees. We have a
resource problem in the District. These kids are not the most popular group to
advocate for. When groups go to the City Council they do not have all of you
sitting behind them to advocate for these children. It is not like the D.C.
Association for Retarded Citizens where they get a whole group and fill the
Council chambers to advocate for them; that is part of the issue.
We also have a budgetary problem that extends throughout the District. It is
shortsighted. If we don't commit the resources on the front end, but we are paying
fines on the other end-we end up with our children in a continuum of
incarcerations. The continuum starts when the child is first arrested. Instead of
having early intervention and prevention and community alternatives, we
incarcerate that child, we incarcerate that child again, and that child ends up at
Lorton. It is a costly road.
Also, we have a lack of cooperation between and among D.C. agencies. There is
a bureaucracy that is difficult, at best, to navigate. There is the Youth Services
Administration (YSA), which I believe would like to commit as much as they
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could to solve these problems, but it cannot act alone.
YSA has to coordinate with D.C. Public Schools, the Department of Personnel,
the Department of Administrative Services, and the Department of Public Works.
I couldn't even tell you the amount of departments YSA has to coordinate with,
and it just does not happen. That is an impediment to compliance.
Third, there are still conflicting views about the types of facilities and the
continuum of services that are needed between plaintiffs and defendants in the
case. There are also approximately 30 competing consent decrees. That causes
more problems because whoever screams loudest and last and makes the most
noise in terms of competing consent decrees wins. There also has been a question
of administrative ability to meet all of the obligations under the consent decree.
I would also like to talk about solutions, things we have done to try to alleviate
some of the problems. First, we think that you can save money by reducing secure
confinement and creating high quality community care and staff secure programs.
We have taken Order "Q" fines and we have created and funded several
programs. For example, the CJCJ program is an intensive third-party monitoring
program contracted with the Center on Juvenile and Criminal Justice. which
diverts detained children from secure detention and shelter and group homes into
intensive community monitoring. That program serves 40 children in capacity now,
and those 40 children moved directly out of Oak Hill.
We have the Abraxis program, which is a program also funded out of the fines
from Jerry M. That program is run in conjunction with the Probation Department.
It is a similar home-intensive supervision alternative to detention. The program has
served 70 children with an admirable success rate of 80%. These are children who
are directly diverted from the institution. It also has an aftercare program for kids
who come back from residential placement. Although these programs may have
been started by the District, the District has not continued to fund them. The fine
money is funding them, but it is running out because the District has not been
paying fines in about the last six months. We have a deficit there.
We need to reduce the length of pretrial confinement. The national standard is
30 days from trial. In the District of Columbia, status hearings are held from 22 to
44 days after initial confinement, and it is another 4 to 7 weeks from status
hearing to trial. We need a third juvenile calendar. We also need legislation,
similar to statutes in effect in New York and Maryland, to reduce the time of
pretrial detention.
Finally, we have to start long-term planning. We have to reduce delays in
planning for long-term effects of children for aftercare. We wait until the kids are
ready to walk out the door, and then we start thinking about what we are going to
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do for aftercare. We have to start early. We have to establish some other facilities
so we don't have to keep sending kids out of the District.
MR. WHITE: The last person on the panel is Jerry Miller. Jerry is nationally
known for his involvement in a lot of different states. I would like to relate a story
from my experience with Jerry.
I don't know if this story is correct or not, but one of the programs that Donna
was talking about was the old Lyman School in Massachusetts that had well over
350 to 500 kids. Jerry just got fed up with the conditions one day and he said,
"Let them all go home. I'm deinstitutionalizing. Let all of them go home."
As a matter of fact, the night before legislation could take place, a bus came in
and let all the kids go home. That is when the community-based operation started
in Massachusetts. There were no secure facilities. There was no training school.
Jerry said the conditions were so bad he would rather have them at home than in
the training school and that is when we started community-based programs in
Massachusetts. However, it took us 15 years to do it. Ladies and Gentlemen, Jerry
Miller.

JEROME

G. MILLER, PH.D.

I would just like to say a few brief things on this issue. The thing that frustrates
me at meetings where we discuss juvenile justice, and particularly when we talk
about these problems in the District, is that reform should not be all that difficult.
The numbers are manageable, and the money being spent already is so great that
substantive change should not be as difficult as it has become.
We know what to do. Despite the current mythology that we don't know how to
treat the kids well, we do know. There are all sorts of things that "work," even
though these days the research is assiduously ignored by politicians who want to
lock people up in greater and greater numbers-particularly black people.
To me it is frustrating because it seems very, very doable. The Massachusetts
experience demonstrated this. It has been more than 20 years since we closed the
last juvenile reform school there.
A 1991 study by The National Council on Crime and Delinquency showed that
indeed it continued to work quite well at stemming delinquency when compared
with those states that lock up large numbers of kids. Massachusetts has a
relatively low rate of violence vis a vis other demographically comparable states.
The community-based system is not as expensive as the large institutions. It is
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more humane, and it continues-at least for the time being-to treat youngsters
within a youth system rather than moving them into the adult system. To use a
comparison, fewer than 15 to 20 kids were tried in adult court in Massachusetts
last year. In Virginia, at least 1,000 kids were tried as adults; in Maryland, it was
a similar number; in Florida, more than 5,000 kids were tried as adults-with no
evidence that this harshness has guaranteed greater public safety.
The idea that there is some kind of a new breed of violent kid that we have
never seen before is just nonsense. I deal clinically with kids all the time-a lot of
them from D.C. I do not see a "new breed." I see a lot more guns. Over the past
few months, I have taken three guns from clients I have been treating. However,
they are the same kinds of kids I would have seen 20 years ago.
Look, for example, at the studies done by Clifford Shaw in the 1920s in
Chicago. I recommend them to you because they have been forgotten-studies like
The Jack Roller.22 They are fascinating because they describe many of the things
we see now. Particularly in the inner-city, with reference to African-American
teenage boys. They were saying similar things about Irish, Italian and Polish kids
in Chicago in the 1920s.
Look at the high arrest rates, for example. In the "Back-of-the-Yards" section
of Chicago, a poor area on the south side, the arrest rates of immigrant kids were
as high as they are now for black kids. The majority of immigrant kids had
criminal records or juvenile court records at that time.
There is one abiding difference today, however. It has always been different for
black people in this country when they are brought into the juvenile or criminal
justice system. Unlike white kids, once black kids are tagged with this label it is
made to stick and everything is brought to bear to ensure that it sticks. It is very
hard for a black youth to work out of that. How to we begin to change all this?
If I were running things, or if my advice were asked, the first thing I would do is
put a map of D.C. on the wall. I would put a pin at the address of every kid that is
at Oak Hill or in a detention center or under the care of the Department of Youth
Services or juvenile justice.
Then I would say for example, to Shiloh Baptist Church "Look, we have 10 kids
from this parish. If we have 10, we are paying $1,500 to S2,000 a day to keep
them at Oak Hill. Now, if we were to give that money to you, what could you do
with those 10 kids? If we were to give you $60,000 a month, or if we were to give
you $720,000 a year to take care of 10 kids, what would you do?"
22. CLIFFORD R. SHAw. THE JACK ROLLER: A DEULNQUE'T Boy's Ows STORY (1930).
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I think we would see a renaissance of marvelous programs. We would not have
to sit around and think about opening a group home or trying to get past a
community meeting or whatever. I think all sorts of possibilities would just
naturally come forward.
There is, of course, the issue of the city employees whose jobs would be in
jeopardy because, in a sense, the plan is establishing private nonprofit
organizations. One could offer employees of Youth Services, for example, the
option of doing other things with kids in the community, keeping their civil service
protection, keeping their job security, keeping their retirement, but working with
private nonprofits in the community. The agency could in turn adjust their per
diem rate paid to the private nonprofits according to the contribution of city
employees.
If there were 50 Oak Hill kids in the church boundaries (and I don't think it is
beyond the realm of possibility that in some churches there are 50 kids) local
groups or consortiums, whoever is dealing with these kids, should get
approximately $3 million a year to deal with these 50 kids.
Think what a group like Concerned Black Men could do if they had that kind of
backing. As everyone here knows far better than I, there have always been these
informal arrangements within the community that have carried the brunt of the
load through volunteerism and individual commitment and care.
That is marvelous, but they should not be starved of the money that is already
going into a system which often makes kids worse rather than better. One would
hope we could move in that direction.
I would also try to move as far away as possible from the juvenile justice/
criminal justice mentality when it comes to dealing with troubled and troublesome
youngsters. That, incidentally, will be the harder issue.
We need to get the Human Services people to realize that they have a
responsibility to deal with delinquent kids. I speak in particular to my professional
friends. Too often, the better trained social workers, psychologists, and
psychiatrists tend to shy away from dealing with the messy problems that confront
the average citizen. A lot of problems are wrongly dumped on the police. A lot of
family problems get dumped on probation and on the juvenile system-problems
that should be handled in the mental health system, the family service system, and
the other human service systems.
I do not think the problem of finding effective services for delinquents has to do
with lack of money. I think it is has to do more with a reallocation of resources. I
remember going to a meeting in Boston many years ago after we had closed most
of the reform schools. It was a meeting conducted by the Mental Health
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Department to discuss the needs of severely emotionally disturbed kids.
It was one of those classic meetings where professionals get together to talk
about kids that "fall between the cracks." They routinely spend more money on
the meeting than they will ever spend on the kids-and nothing much usually
happens. During the meeting, a lady who had a troubled kid stood up and said, "If
I want services for my Jimmy, I will tell him to steal a car or to get into trouble
because he will get sent to The Department of Youth Services and they will give
him services." She was right-though it was somewhat of a back-handed
compliment.
We were rewarding delinquent behavior. Why should delinquent kids get
services when those who are not delinquent do not get services? That was, in fact,
a problem. But I viewed it as the mental health system's problem. If our
department could give the necessary services we did so. Let the other human
services follow along-which many subsequently did. Agencies that did not deal
with delinquent kids began to do so.
We shouldn't forget that, as caring as the juvenile courts, the juvenile probation,
and the juvenile justice system can be, juvenile justice procedure, insofar as the it
mimics criminal justice procedure, is a hostile and alienating procedure; it is
neither healing nor caring.
In 1917, George Herbert Mead, the great American social psychologist, at the
time of the founding of the juvenile court, commented to that effect.' It was his
hope for the juvenile court that it would eventually undo the criminal court and
change jurisprudence when it comes to the issues of crime and delinquency. As
Mead conceived it, you consider in the Juvenile Court-with judicial
authority-those aspects of the environment, the family, income, and
neighborhood which had relevance to the delinquent's behavior. You would be able
to focus on solving those problems, rather than on the particular individual that
has gotten in trouble.
Of course, as the Juvenile Court developed, that never happened, but that was
Mead's view. You can see why Roscoe Pound, the great Harvard professor, was
heard to say in the 1950s that the invention of the Juvenile Court was as
significant an event in western jurisprudence as the signing of the Magna Carta.
Had the juvenile court in fact succeeded in realizing its potential, it would have
undone much of our present criminal justice procedure. 24 I think that is why the
Juvenile Court remains a threat to the criminal justice system. I would not be at
23. George H. Mead, The Psychology of Punitive Justice, 5 Am J Soc 577 (1917).
24. Roscoe Pound's remarks were presented in a speech to the Juvenile Judges Association in 1955.
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all surprised if you see its authority and procedures even more diminished than it
has been in recent years.
Finally, I want to address one particular problem regarding kids, that
particularly of African-American teenagers in the city. It provides the backdrop to
where we are headed nationally.
I have been in the field of juvenile justice for 35 years and I have never seen
things this bad in terms of the public attitudes regarding young offenders. I believe
very strongly that it is primarily driven by race.
For the first time in our history, the absolute majority of people going into our
prisons, state reform schools, and detention centers are either African American or
Latino. Until recently, the Bureau of Juvenile Statistics listed "Hispanics" as
"whites." When this group was broken out in 1986, suddenly there were almost
20% fewer whites going into our state and federal prisons.
Approximately 75 % of new admissions to state and federal prison are now
either African American or Hispanic. That means only a little over 25 % are those
we traditionally considered as whites. That it is a sea change and carries profound
social policy and political implications.
Throughout the 1920s and the 1930s, for example, the black males going into
prisons were always overrepresented, it was nothing like it is now. The AfricanAmerican population nationally in 1920 was between 11 and 12% and about 20%
of people going into prisons were African American. The present AfricanAmerican population is 12 to 13%. Yet, now between 53 or 54% of new
admissions are African American. If you add another 18 % of Hispanics, we are
talking about a dramatic difference in terms of the race of who is going to prison. 2
As a result, it is now a free ride for any white politician on the make to yell,
"crime, crime, crime," while his constituents know he means "black, black, black."
He never needs to utter a word about race. It is a very ominous sort of thing. The
only way I see out of it, because I don't see it changing at the national level, is for
local groups to do their own thing locally and go in precisely the opposite direction
from the current shibboleths being proposed as national anti-crime policy.
So many things could be done creatively in the District that would be just
magnificent and could turn things around dramatically, at no risk to public safety.
If you do not do it the right way locally, others are going to do it the wrong
way-particularly those in Congress who have significant control over District
matters.
25. Jerome G. Miller, Search and Destroy: African American Males in the Criminal Justice System,
chap. I (to be published April, 1996) (manuscript on file with author).
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When I hear people like John DiIulio, a consultant at the Brookings Institute,
testifying on Capitol Hill two or three months ago that we should consider the
removal of as many as a half a million kids from single-parent homes to be placed
in, "orphanages" or whatever, I see a significant problem which could be
extremely harmful to black citizens. Some things need to be done quickly and
aggressively if such destructive "solutions" are to be avoided.
I think if the District could aggressively move to find options for the bulk of kids
presently at Oak Hill, you would find that there would be very little need for the
kind of lock-up and security that that facility represents.
I know Oak Hill fairly well. It is scandalous that it continues to exist. I do not
know how it came to be that way. The people that run it seem like decent people.
But we have come to accept an attitude towards black kids, and unfortunately
much of the black community also has come to accept it.
As part of growing up, most inner-city kids can anticipate getting arrested,
posing for a mug shot, being briefly shackled to some peers or relatives or friends,
and run through a little "rite of criminal justice processing" as a matter of course.
The majority of black kids are now having that experience.
Approximately 75% of African-American men in this country who live in our
major cities can anticipate being arrested and jailed at least once before they reach
age 35.2B When they criticize Mayor Barry for having someone in the Education
Department with a criminal record, that doesn't mean much to me because most
young men of color in the city (and in most large cities) have a criminal record.
In Duval County, Florida, in Jacksonville, a county of 720,000, where I was a
federal monitor, they maintained 330,000 active criminal records. We now have in
this country, 49 million criminal records. There are only 130 million men in the
country. If you look toward lower socioeconomic levels of poor people and people
of color, clearly the greater majority will have a formal criminal record-a result
of having been once arrested.
It should be no surprise then that during the Los Angeles riots, when they ran a
computer check on 1,000 arrestees, 60% had criminal records and 40% were
currently on probation or parole. This caused the City Attorney to remark that it
was the "criminal element" taking advantage of the situation.
What he didn't say is that had he picked any 1,000 men with a black or brown
face in Los Angeles, whether working or not-whether violating a curfew or sitting
at home with the family-at least 600 would have a criminal record. That is the
26. Miller, supra note 25.
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way it is. That is the way we have chosen to make it by dealing virtually
exclusively with personal, social, and economic problems through the criminal
justice model.
It is very important that someone, somewhere, move away from this, and I can't
think of a better place to start than in the District of Columbia.
Many years ago, at the beginning of World War II, Aldous Huxley, the British
writer and philosopher, in a book called Ends and Means commented that we have
never judged progress by civilization's ability to render justiceY7 Progress in
civilization is best measured by its ability to encourage an attitude of charity
among its citizenry. "Decency," "concern," or "compassion" for offenders have
become dirty words. That, more than anything, speaks to an ominous current state
of affairs in our country. It is good to be here with people for whom these are not
dirty words. Thank you.

27.

ALDOUS HUXLEY, ENDS AND MEANS (1938).

